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MEMORANDUM

Dal zel I, J. February 5, 1998

Now before us is an action the Securities and Exchange
Commi ssion (hereinafter “SEC’ or “Comm ssion”) filed on August
27, 1997, alleging that defendants Geoffrey P. Benson, Geoffrey
J. O Connor, and The Infinity Goup Conpany (hereinafter “TIGC")
engaged i n an ongoi ng schene to defraud public investors of their
nmoney through the offer and sale of TIGC securities. The
conpl aint further charged that the defendants' actions viol ated
Section 20(b) of the Securities Act of 1933, 15 U S.C. 8§ 77t(h)
(hereinafter “1933 Act”), and Section 21(d) of the Securities
Exchange Act of 1934, 15 U.S.C. 78u(d) (hereinafter “1934 Act”).
The Commi ssion sought an injunction barring defendants from
violating the two Acts, and di sgorgenent of ill-gotten gains. In
addi tion, the SEC al so sought disgorgenent fromrelief defendants
Susan L. Benson, JGS Trust, SLB Charitable Trust, Futures Hol ding
Conmpany, and Lindsey K. Springer d/b/a Bondage Breaker

M nistries.



On the sane day the SEC filed the conplaint, Judge
Brody, as Energency Judge, granted the Conmi ssion’s notion for a
tenporary restraining order, tenporarily enjoining defendants
fromfuture violations of the federal securities |aws and
freezing defendants’ and relief defendants’ assets.

After hearings on Septenber 3 and 4, 1997, on Septenber
5, 1997, we granted the Commi ssion’s notion for a prelimnary
injunction in the matter. |In addition to continuing the
injunction and asset-freeze granted in the TRO we also, inter
alia, appointed Robert F. Sanville, C.P.A, as trustee of the
TIGC Trust. W enpowered M. Sanville to take control and
possession of all of TIGC s funds, assets, and other property of
TIGC, and directed himto provide an accounting of the Trust. On
January 16, 1998, the Trustee submtted that account.

We held a final injunction hearing on February 2
t hrough 4, 1997, at the close of which defendants filed what they
styled as a "notion" to dismss under Fed. R Cv. P. 12(b)(1),
but which in reality is a suggestion of |lack of subject matter

jurisdiction under Fed. R Cv. P. 12(h)(3). See Berkshire

Fashions, Inc. v. MV. Hakusan Il, 954 F.2d 874, 880 n.3 (3d Cr.

1992) (noting that the distinction between the two “is sinply that
[a 12(h)(3) suggestion] may be asserted at any tinme and need not
be responsive to any pleading of the other party”). Defendants
“nmotion” is without merit.

In order to invoke the protections of the securities

| aws, the Conmm ssion nust, as a threshold matter, show that
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TIGC s “property transfer agreenent” was a security. Anong ot her
categories of instrunments included within the definition of a
“security” under 8 2(1) of the 1933 Act and 8 3(a)(10) of the
1934 Act is the category of “investnent contracts.” |In SECv.

WJ. Howey, 328 U.S. 293, 66 S.Ct. 1100 (1946), the Supreme Court

defined an investnent contract as “a contract, transaction or
schenme whereby a person invests his noney in a common enterprise
and is led to expect profits solely fromthe efforts of the
pronoter or a third party." 1d. at 66 S.C. at 1103. It is the
representati ons nade by the pronoters, not their actual conduct,
t hat determ ne whether an interest is an investnent contract or

other security. SECv. United Benefit Life Ins. Co., 387 U.S.

202, 211, 87 S. . 1557, 1562 (1967); SEC v. C.M Joiner Leasing

Corp., 320 U S. 344, 351, 64 S.Ct. 120, 123-24 (1943).

There is anpl e docunentary and testinonial evidence
that many people invested noney with TIGC. |ndeed, the Trustee
has produced a list of over 10,000 people, based on TIGC s own
records, who invested in excess of $26.6 mllion in the TIGC
Trust. Thus, elenent one of Howey is satisfied.

The Comm ssion has al so satisfied its burden of proof
as to elenent two of Howey, which requires show ng that, by
mai | ing checks to TIGC, TIGC s nenbers were investing in a
“common enterprise.” There are two definitions of a “common
enterprise,” one based on “horizontal commonality” and the other
based on “vertical comonality.” Horizontal commonal ity has been

explicitly adopted by the our Court of Appeals, but that Court
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has not yet deci ded whether to adopt vertical commonality. See

Steinhardt G oup, Inc. v. Cticorp, 126 F.3d 144, 152 (3d Cr.

1997). We find that the record anply supports finding “horizontal
commnal ity” in TIGC s operations, and therefore -- although we
think that vertical commonality al so exists on these facts, and
we note that the Fourth, Eighth, Ninth, and Tenth Crcuits have
all adopted vertical as well as horizontal commonality' -- we
find it unnecessary to determ ne whether to adopt that definition
as wel | .

According to our Court of Appeals, horizonta
commnal ity “requires a pooling of investors’ contributions and
distribution of profits and | osses on a pro-rata basis anong

investors.” Steinhardt, 126 F.3d 144, 151 (3d Cr. 1997).

Salcer v. Merrill Lynch, Pierce, Fenner and Smth, 682 F.2d 459,

469 (3d Gr. 1982), the only other Third G rcuit case to address

! The Fifth, Eighth, Ninth, and Tenth circuits have
adopted “vertical commnality.” See Brodt v. Bache & Co., Inc.,
595 F. 2d 459, 461 (9th Gr. 1978); SEC v. Koscot Interplanetary,
Inc., 497 F.2d 473, 478 (5th Gr. 1974); Mller v. Central
Chinchilla Goup, Inc., 494 F.2d 414, 418 (8th Cr.1974); MGII
V. Anerican Land & Exploration Co., 776 F.2d 923, 925 (10th Gr.
1985).

In an enterprise narked by vertical conmonality, the
investors' fortunes need not rise and fall together; a pro rata
sharing of profits and |osses is not required. Two distinct
ki nds of vertical comonality have been identified: "broad
vertical commnality” and "strict vertical comonality”. To
establish "broad vertical conmmonality", the fortunes of the
investors need be Iinked only to the efforts of the pronoter.
See Revak v. SEC Realty Corp., 18 F.3d 81, 87 (2d Cr.1994).
"Strict vertical conmmonality” requires that the fortunes of
investors be tied to the fortunes of the pronoter. 1d. Here,
there is clearly broad vertical commonality, and arguably strict
vertical comonality as well.




hori zontal commonality, focused on pooling of investor funds.
Qur review of cases in other Crcuits that apply the definition
of horizontal commonality suggests that pooling of investor funds
is nost often the determ native factor. It does not appear that
t he defendants object to the evidence of pooling, nor could they.
TIGC s literature is rife with references to pooling, such as the
followng froma w dely-distributed TIGC offering docunent:

The Infinity G oup Conpany invests

for profit by accepting anobunts as

| ow as $1, 200 from t housands of

people like you, and creating |arge

bl ocks of funds that are in the

mllions of dollars. This gives

the Trust a | everage position

wher eby we can command | ar ge

profits, and have the security of

never putting the principal at

risk. This is very sophisticated

i nvesting that cannot be

acconpl i shed unl ess you have

mllions of dollars to deposit in a

top world US bank
Ex. 499 at “Private Menber Material and Manual” at unnunbered p.
5 (enphasis in original). |In addition, TIGC s description of the
“trading prograns” to which they had access al so confirns the
exi stence of investor pooling: “These ‘trading prograns are run
by a very tight knit inner circle that requires an invitation by
the right person and a | arge anount of cash, for you to get even
a hint of what is transpiring.” Ex. 499 at “TIGC Private Menber
Manual ” at 1

Def endants only object to the second aspect of

hori zontal comonality, i.e., that profits and | osses are shared

on a pro rata basis anong investors. They argue that because the
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i nvestment contracts were fixed at either 138% or 181% investors
did not share pro rata in profits and | osses.
Def endants’ argunent fails in three respects. First,

the Suprene Court stated in Howey that “[t]he definition of a
security enbodies a flexible rather than a static principle, one
that is capable of adaptation to neet the countless and variable
schenmes devi sed by those who seek the use of the noney of others
on the prom se of profits.” Howey, 66 S.Ct. at 1103; see also
Tcherepnin v. Knight, 389 U S. 332, 338 88 S.Ct. 548, 554 (1967).

In other words, the duck theory applies: if it |ooks, reads, and
sounds |ike an investnent contract, it is an investnent contract.
TIGC s get-rich-wthout-risk schene certainly is such a duck.
Second, defendants’ claimthat investors do not share
“pro rata” in TIGC s gains and | osses because of TIGC s fanciful
guar antees of principal and profit is unavailing because, as
Chi ef Judge Posner so pungently put it, “[i]t would be a
consi derabl e paradox if the worse the securities fraud, the |ess

applicable the securities laws.” SEC v. Lauer, 52 F.3d 667, 670

(7th Gr. 1995). 1In order to accept defendants' contention, we
woul d have to endorse the fiction of conplete guarantee and zero
risk littered throughout TIGC s materials. This record -- in
whi ch TI GC never earned one penny's return on at least $ 11.9
mllion invested -- sinply will not support such an endorsenent.

Third, and nore inportantly, even if we were to accept
def endants’ argunment that the definition for horizontal

commnal ity should be narrowly and literally construed, we stil
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find it to be present here. Dictionary definitions of standard
English usage confirmthat pro rata nmeans “in proportion to the

value or extent (of his interest).” X I Oxford English

Dictionary 529 (2d ed. 1989). Black's Law Dictionary defines pro

rata as “proportionately; according to a certain rate,

percentage, or proportion.” 1d. at 1220 (6th ed. 1990). Such
percentages are trunpeted throughout TIGC s naterials: either
138% or 181% dependi ng on how nuch is invested. Pro rata does
not inply, as defendants appear to believe, that the investors’

shares nust be equal or variable. [If our Court of Appeals had so

intended, it m ght have used the term per capita, which Black’'s
defines as “by the heads or polls . . . share and share alike.”
Id. at 1136. Thus, horizontal commonality is present in this
i nvest nent schene.

Lastly, the Conmm ssion has proven el enent three of

Howey, i.e., that the investors were led to believe that profits

on their noneys woul d be generated solely fromthe efforts of
TIGC s trustees and enpl oyees. By constructing in their offering
materials a Wonderl and of international finance, into which only
they, and not the uninitiated Alice, could step through the

| ooki ng gl ass, defendants encouraged investors to commt their
money to TIGC s treasury and then rely exclusively on TIGC s
investnment efforts. For exanple, TIGC s “Financial Resources

Speci al Report,” page two, provides that “[y]Jou will never have
to sell anything to anyone. Never buy any products that you

don’t want. Never recruit. And you will still make a good
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profit.” 1d. Page six of that report is even nore unequivocal,

assuring the prospective investor that he or she need only send

TI GC a check and “you are guaranteed 100% that you will nake a
profit . . . [sic] Even if you do nothing else you will be
earning noney right fromthe start.” 1d.

We have little trouble, therefore, finding that the
Conmmi ssi on has net Howey’'s definition of an investnent contract,
and thus TIGC s investnent offerings were securities within the
meani ng of the 1933 and 1934 Acts. Defendants' suggestion that
we do not have jurisdiction over this subject matter is therefore
W thout nerit.

An Order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SECURI TI ES AND EXCHANGE : ClVIL ACTI ON
COW SSI ON :

V.

THE | NFI NI TY GROUP CQOVPANY, :
et al. : NO. 97-5458

ORDER
AND NOW this 5th day of February, 1998, upon
consi deration of "defendants' notion to dismss plaintiff's
conpl aint for |ack of subject matter jurisdiction", which we
shall treat as a suggestion of |ack of subject nmatter
jurisdiction pursuant to Fed. R Civ. 12(h)(3), and for the
reasons cited in the acconmpanyi ng Menorandum it is hereby

ORDERED that the "notion" is DEN ED.

BY THE COURT:

Stewart Dal zel |, J.



